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On the 1ith day of September, 2007, the following
excerpt of proccedings came on to be heard.in the
above-entitled and numbered cause before Honcorable Brent
A. Carr, Judge Presiding, held in Fort Worth, Tarrant
County, Texas:

Proceedings reported by machine shorthand.
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PFPECCEEDINGOGRS

september 11lth, 2007, 9:53 é.m.

(Open court, defendant Bresesnt, no juxy)

(Witness Mark Fondren seated in witnegs

stand)

THE COURT: Before we start -- T like the
Fondren, but where were we at Chis morning?

MR . FONDEEN: Y don't know. Which cage isg
this?

THE COURT: Well, this -- I want vou ko
take a couple of -- because I'wve already -- I'm not
Lrying to shoot the messengsr here, but Ffor the record,
L've already scheduled it on the judges' agenda on --
I'm nol critieizing the quality of the work, but the
Medical Examiner's Office dessp'e get to choose when I
start court; and I start at 9:00 o'ctlock. Thercts
another court waiting for me. I want you to take the

message back that if they don't have énough people doing

this job, they need to get some more because the next

time I don't have a good reason for delaying the start
of nmy court, then we're just not going te have a breath
Lest because I'm going to proceed without it. Now, that
might be fine with the Mediaal Examiner, but that's
what's going to happen. all right?

MR. FONDREN: Well, I think I --

TONI FREEMAN, 3k
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THE COURT: I don't need an explanation,

MR. FONDREN: - Thaﬁ's fine.

THE COURT: I just want you to deliver
that messags.

MR. FONDREN: That works for me.

THE COURT: 1Is the State ready?

ME. 4NER: State's ready.

MR. DAMERON: He »an to the restroom,
He'll be right back. Five seconds. Sorry, Judge.

THE COURT: Bl1l right.

(Brief pause)

THE COURT: Jury, please.

(Jury returned into court at 10:00 a.m.)

THE COURY: ALL right. Members of the
Jury, the State has called ite noxt witness.

Sir, if you ﬁould pleagse state vour name.

THE WITNESS: Mark‘Fondren.

THE COURT: Raise your right hand.

{(Witnegs sworn) .

THE COURT: Procsed.

MR. M: Thank you, Judge.

MARK FONDREN

having been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR.

TONI FREEMAN, C8Rr
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Q. Good morning, Mr. Fondren.

A. Good morning.
Q. How are you currently employed?
A, L'm employed as a senior forensic chemigt with

the Tarrant County Medieal Examiner's Office.

Q. About how long have you beén employed in that
capacity?

A I'm in my thirteenth vear.

‘Q. What are your current duties and
responsibilities as a technical supervisgor?

A. In that capacity, I oversee and manage the
breath alcohol testing program of Tarrant County
Bupervising variousg breath testing operators,
maintaining various breath testing instruments used‘at
various law enforcement communitics, and then explain
aicohol—related issues in court cases such as this,

Q. If yvou could tell the jury a little bit about
your educational background.

i, I hold a bachelor of gcience from Baylor
University, a wmaster of science also from Baylor. I
compleled my post-graduate work at Ohio State
University. And I'm board cerlilied as a diplomat by
the Forensic Toxicology Cevtification Board.

Q. And what special training have vou had

regarding the operation and maintenance oL the

TONI FREEMAN, C3R
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intoxilyzér instrument model number 50007

| A, With that instrument, I used to be a certifieq
Operater: a course which I now teach as part of the
faculty at Tarrant County College. 1I'm certified by the
manufacturer to propexly repair and calibrate the
instrument.

. In the courss of that tralining, have vou also
learned about the affects of alcohol on a pexrson's
mental and physical facultieg?

A. I have,

0. Can the consumpticn of alcohol affect a

berson's ability to operate a motor vehicle safely?

A. It does.
O, llow does it do that?
A In very general texms, as the slcouhol

concentration in the body rises, our abilirty te safely
operate a motor vehicle declinesg.
Q. Do you hold memberships in any scientifie or

prefessional organizations?

'A. I do.
Q. Would you please list those for the jury.
A I'm the past president of the Alcohol Testing

Alliance. And the group T'm most active with at this
point in my career is Socuthwestern Association of

Toxicologists.
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Q. And héve you alsé written or contributed to any
professional publications or articlesg?

A I have.

Q. Would you list those for the Jury.

‘A. Not geing into the boring titles, Cypically
what I wriLe now are unique cases that come acrosgs my
desk, something that sets iL apart from zll of the other
cases that pass my desk. 1'11 write a short abstract
about that, Present it at one of the professional
meetings that I attend allowing my pesrs to gain some
information on why I thought the case was interesting,
and allowing them to ask mé questions about that
particular case.

Q. And are thuse articles subject to peer reviey?

A, Some are, some are not. Depends upon the
actual journal that it'g going to.

0. Have you conducted ANy experiments as to the
workings and reliability of the intoxilyzer instrument
model number 50007

A I have.

Q. Have you conducted any experiments yourself as
to the effect of élaohol on & persun's mental or
physicallfaculties?

A. I have.

Q. Are you presently certified by the Texas

-
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Department of Public Safety as a technical supervisar?
A. I am.

Q. What was -- What do you have to do to receive

that certification?

A. At a minimum, one must have a bachelor's degree
In one of the core seciences: biology, chemistry or
physics, wiLh at least 18 hours orf chemigstry. After

that, one will attend a courece to be o certified Lreall
test operator. You wou}d then attend a course at the
manufagturer's facility learning how to repair and
calibrate the instrument. You would then attend a
course at Indiana University relating to the toxicology
of alcchol and the human bodf. After that, vou sit for
a4 numbexr of proficiency exams with the Department of
Public Safety. Asguming you pass those, Lhen you're a
technical supervisor.

Q. And were you certified by the Texas DPS on June
23rd of 20067

A I was=s.

Q. Based upon your studies and your own
experience, do you have a personal opinion as to the
alcohel concentration «L which a person does not have
the normal use of his or her mental or physical
facultieg?

A. I do.
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Q. What is your ocpinion?
A. It's my opinion that all individuals once they
reach a level of .08 have ernougn impairment from aleohol

that they shouldn't be ocperating a motor vehicle.

Q. Why do you hold that opinion?
A. It's based upon threes relevant factors. First
is the scientific lLiterature on the subject. Secondly

woiuld be my experienccs in dosing people with aleohol.
Thirdly would be my experiences where I myzelf am dosed
with alcohol.

Q. And are you familiar with the basic underlying
geientific theory that the intoxilyzer ingtrument is

based upon?

A, I am.

Q. Could you please explain that to tha jury?

A, The instruments apply a technigquc called
infrared spectroscopy. First, let me define what 4=

infrared. Infrared a type of light or, actually, energy

that's invisible to our gyes, yet we come into contact

with it on a daily basis. Comnmon examples are electric
Stoves. When we turn on the eaye of the stove, we feel
heal. Heat is, in tact, infrared energy .

In the woxrld of chemistry, infrared is
interesting because we can take =a gample, whether it be

a solid sample, a liquid sample or, in breath testing., a
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vapor sampie and by paesing a beam of infrared energy
through our sample, we get a unigue chemical
fingerprint. Either instrument or a chemist can
interpret that fingerpfint and determine what chemical
compcunds are present in that sample. So in breath
testing and what the intoxilyzer is going to do, it will
collect a brealh sample frem a given individual and pags
2 beam of infrared energy through that sampls. By
looking at the unique fingerprint, the instrument will
determine if there 'is alcohol present in that sample.

If there is, it will then quantitate or tell us how mugh
alcohol is present in that gample.
Q. And is that theory considered valid by the

sclenlific communitcy?

A It is.

0. Can vou explain how the intoxilyzer instrument
actually applieg that theory?

A. Well, naturally, there would be an infrared
source, an infrared detector, and we have a number of
breath samples, whether it be air blanks or breath
samples from a given individual, that the‘instrument
would analyze for Lhe presence of alecohol.

0. And was that technigue bPropcrly applied in

this casge?

A. Naturally, since I was wasn't present at the
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time of the test, I couldn't £ay what the operator dig
or didn't do, but I can see that all of the steps wers
completed and we did obtain resulte.

0. Do you knowlan intoxilyzer opesrator by the name
Of Esteban Martinez?

AL I do.

Q. And was Isteban Martinez certified on July 23rd
of 2006 by the Texas Dapartment of DPublic dafeLy as an
intoxilyzer operator?

A He was.

Q. Sorry, I think I may have misspoken. On the
day of June 23rd of 20067

A, e was.

Q. Thank you.

Mr. Fondren, are you familiar with
intoxilyzer instrument model number 5000, nefial number

SN 68-0024747

A. I am.

0. How are you familiar wi;h that instrument?

A, It's owned and operated by the Fort Worth
Folice Department. 1It's one of the instruments that T
supervigea.

0. And just in general, has the intexilyzer

instrument model been approved and/or certified by the

scientifiec director of Texas DPS?

TONI FREEMAN, CS3R
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A It has.

Q. How about that specific instrument that we just
identified: serial number 68-0024747?

A. It has ags well.

Q. All right. and that -- Again, Eﬁat particular

instrumenl Lhat we just referenced, was it certified by
the scientific director of Texzas DPS on June 23rd of
067

A It was.

0. Additionally, was that instrument part of the
breath alcohol testing program which was certified by
Lhe scientific director of Texas Dpg?

A. Lt 1.

Q. Now, as part of vyour duties, are you
responsible for the maintenance and menitoring of Lhatg
particular instrument that we referenced?

A. Yes,

0. Pleage describe for the jury, if you would, the
maintenance of the instruﬁent and how it involves
certain checks and how often thoge checks are done.

A. There are two types of checkes that I'11l utilize
to determine if the ingtruments are operating correctly
Or not. One is what's called a modem chook. Several
times a2 week when I'm there at the office, I'11 call

each of the instruments that I supervise over a modenm
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line. I'11 run a series of diagnestic tests. PRy
evaluating the results of those tests, I'll reach a
conclugion about that instrument's performance, Any
notes I make or ccnclusionslthat I draw are placed in
the file in the maintenance and inspection history of
that lastrument.

The secound type of check is what's called
an on-site inspection. Either I will personally go out
and visit the instrument or one of the other techniecal
supervisors will visit each of the instruments at least

once a month. We'll look at the overall cenditicon. of

the instrument. We'll make notes about-the instrument's
performance. And we'll actually take a number of breath
teets ocurselves. And, again, any notes or conclusions

we draw are placed in the file ©f the wmaintenance and
inspection history of that instrument.

0. Thank vyou.

What was the closest date before June 23rg
©of 2006 that that particular instrument was checked?

AL Looking at some notes, the ingtrument was
actually checked via modem on the‘EBrd. Prior to that,
the closest modem check would be on the 22nd. And my
previous on-gite inspection would be en the Sth wl June.

Q. And what was the operational condition of the

instrument during those checks?

TONI FREEMAN, CS8R
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A. On all of the dates I just mentionad, the
instrument was operating correctly.

Q. How about after that date? After June 23¢d of
'06, what was the closest date that the instrument wag
checked?

A. My naxt modem check was on the 29th of June,
And then my next on-site inspection was on July 3rd.

Q- How about on those checks? Was the operational
condiﬁian of the instrument okay?

A, It was.

Q. All right. Now, did that instrument that we're
talking about raguire any repairs or any type of things
like that between the dates you checked itv

A It did not.

Q. Do vou have an opinien bagzaed URpon your |
experience and training as to the Dperétional condition

of that gpecific intoxilyzer instrumant on June 23rd of

20067
A, I do.
Q. What is your opinicn?
AL The instrument was operating correctly.
MR. SEENE: Tour Honor, may 1 approach?
THE COURT: Yes.
Q. (By Mr. MR Mr. Fondren, I'm going to show

you here what's been marked as State's Exhibit 3. If

TONI FREEMAN, CSR
Official Court Reporter, CCCS




[

o

10

11

12

13

14

15

16

17

18

15

20

2l

22

23

24

25

15

you'll jusf take a look at that for me and just explain
to the jury‘without going into detail what that is
you're looking at thers.

A, It's a copy of & breath test record with the
unigue breath test record of GNO8574.

Q. And ag part of this subject test or breath
test, 13 the oparator of the instrument regquired to have
the subject continually -- gontinucuasly in his or her

presence for a certain period of time?

A. They are, -

Q. What is that pericd of time-?

A. The period ig at least 15 minutes.

Q. And what is the purpose of that 15-minute

requirsment?

A The purposze ies actually twe-fold. First, it's
a specific requirement within the rules and regulations
that govern breath testing that the operator have that
individual in their presence for at least 15 minutes.
Secondly, the reason we have it as a strict reguirement
iz we want the operator to take steps during that time
period tb ensure the subject doesn't, one, consume any
other alcoholic beverayes, Place any foreign substances
in their mouth, or regurgitate any stomach contents that
may or may not contain alccheol back up into the meuth.

Q. Does that test record indicate that the proper

TONI FREEMAN, CSR
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methods anﬁ testing techniques were fellowed in
administering the test?

A. This test record, as with all test records,
makes no mention of the 15-minute-observation period.
But by looking at the test record, I can see that all of
tae steps were completed and we did obtain resultsg.

o How can you tell that from cbserving just the
Ltest recordr

A. The test record is what we call a complete tagt
record; that is, it has both paragraphs: the second
paragraph being the analytical data and the first
paragraph being what we call bicgraphical data.

Q. When we talk about reference analysis solution,
what 12 thatg?

A The refecrence solution is bagically a guality
control sample that's run with each and every breath
test . It is a known compﬁsitimn; that iz, we know how
muich alcohol is present in that sample. The instrument
dnalyzes that sample with each and every breath test.

It prints that value on the test record, That allows me
or anybody that looks at the test record to get =zome
idea as tv Lhe instrument's performance at exactly that
time.

Q. Who prepares those solutions?

A. For instruments up here, T do.

TONI FREEMAN, CSR
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Q. How are those solutions prepared?

A. They're simply prepared by taking a known
amount of water and a known amount of alcohol and mixing
the two ﬁogether in the proper concentration.

Q. How about the reference sampleg? Are thoge

periodically checked?

A. They would be.
Q. How is that done?
A, Before a lot of solution would ever be nged out

in the field, it would be tested there at the laboratory
to make sure that I mixed it up to what I was intending.
I would then send it to an additional group of analysts
fox theﬁ to analyze. ‘Dnce all the reports come back and
that batch is deemed acceptable, it is placed in the
field. Then it would be cheocked daily as part of the
modem checks or on-szite inspection.

Q. How -and by who is the predicted value entered
into the Intoxilyzér 50007

A. It's entered by me when i'm on-site at each of
the locations.

Q. And does the test record reflect that you have
there that the reference analysis was within the
tolerance of the predicted referencc value?

A. It does.

Q. Mr. Fondren, what happens if the reference

TONI FREEMAN, CSE
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sample is out of tolerance?

D If that value is either too high or too low as

compared to the predicted value, the instrument stops

tLhe testing at that point. We would not have any

analytical results in the test record. We will gimply

have a message indicating the refersnce was ocutside ife

allowed window.

Q. The test recerd you have there in fronlL of you

gays alcohol concentration. What does that word mean or

those words mean?

b, We define alcohol concentration for a breath

tegt referring to number of grams of alechol present per

210 liters of breath.

0. If you would, please, tell the Jjury the steps

Fhe operator of the instrument is Lo Follow in
performing the breath sample testing?

A.‘ The operator is first going to have an
individual in their presence for at least 15 minutes.
During that time pericd, there can be a videg that's
being made, there can be some baperwork that's being
taken care Qf. If those are not oCcourring or are
completed, there can be idle conversation between
evervbody who's present.

After that, the operatnr would initiate

the test. First, he will have to enter some
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biographical data into the instrument : name, date of
bixrth, his name, things like that.

Then we'll start the analytical steps;
first of which is called the air blénk. The purpose of
the first air klank is to completely purge the gample
chamber. ‘lhe instrument ig also getting a baseline
séying this is what we will call QUQ.

After that, the ocperator would ask the
subject to take a deep breath, provide a long, steady
breath to the instrument. Once that sample ig analyzed,
then the instrument will do a second aiy blank. The
purpose of the zecond air blark is ko completely remove
the first sample from the instrument, alsc to make surs
that it yoes back to read QDD.

After that, the instrument will perform
the reference test. Thisg iz rhe quality contral sample
that I spoke of earlier. It will analyze that sample,
followed by another air blank, at which time the subject
would be asked to provide a secﬁnd air sample. 1In
breath testing, just like in most areas of science, we
collect our samples in duplicate.

Then the inslrument will do a2 final air
blank. As long as that last air blank does go back to
read 000 and the instrument prints a test record, the

operator signs it, and we're done.
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0. Nﬁw after the operator has completed thosa
steps, what happens next?

A. After the test is printed and the cperator
signs it, then the breath testing poxtion of the evening
is completed. Everybody would go about their merry way.

Q. Now, deoes the -- Doeg the instrument actually
perform some steps by ilself automatically without the
asglistance of the operator?

Al It does.

Q. Could vou please describe for the jury the
steps the instrument performs by itgelf?

A. The instrument is going to do basically
everything by itself except, naturally, the operator has
te types iu Lhe biographical intormaticn ang the subject
would have ?o he the one to stcp forward and provide the
Lwo breath samples at the appropriate time.

MR. SN : vour Honor, may I approach
once again-?
THE COURT: (Moves‘head up and down)

MR. Q. et me go ahead and tender

State's Exhibit 3 to Defense Counsel and offer it into

evidence.
MR. JRENKINS: No objection.
THE COURT: State'g Exhibit 3 iz admittad,

MR. B: Thank vou, Your Honor.
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Your Honor, just for demonstrative
purposes, also, 1f Mr. Fondren wouldn't mind just
looking at this briefly before T publish it te the jury.
1t's just a blown-up sample of Statefs EXhibit No. 3.

THE WITNESS: I sem.

MR. MIWWP: Just for those with maybe some
sight issuss. Also, may I go ahesad and publish State's
Exhibit 3 tn the ﬁurars?

THE COURT: You mav.

(Btate's Exhibit No. 3 published)

Q. (By Mr. Sl For those who haven't had =
chance to see it yet, Mr. F@ndren, or they can't see it
up here, what were the two resulte we received on this
parlicular breath test?

A The first gample indicatgd a value of .123
grams of alcohol per 210 liters of breath, and the
second sample indicated a value of .118 grams of alcohol
per 210 liters of breath.

0. Were these two samples that were taken within
the allowed tolerance specified by the scientific

director of Texas DPS?

AL They were.

0. And what is the specified tolerance [ur breath
samplesg?

A, The two samples can only differ by a value of
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.020 or leés.

Q. What happens if the two breath samples happen
Lo not be in tolerance?

A. If the difference is greater than C20, then the
instrument would stop the testing at that point and we
would not see any of the analytical results. We would
eimply oce a message Lhat says the two breath samples
differ by more than .020.

0. And are the subject's results an expregsion of
the number of grams of alcohol per 210 liters of breath?

A. They are.

Q. Additionally, are the results of *
Ry -:-:th ana‘lysis equal to or greater than an
aleschol voncentration ot 0.087

A. These results would be higher,

0. And lastly, Mr. Fondren, in vour mpinion, would
2 person with an alcohol concentration of -123 or .118
have lost the normal use of his mental or physical
faculties?

A, As it pertains to the operation of a moter
vehicle, yes.

MR. SlllR: Facs:s the witness, Your
Honor.
THE COURT: Mr. Jenkins.

MR. JENKINS: Thank you, Your Honor. May
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I appraacﬁ?

THE COQOUET: (Moves head up and down)

MR. JENKINS: Your Honor, may I approach
the witness.

THE COURT: (Moves head up and down)

CRCSS-EXAMINATION

EY MR. JENKINS;

Q. Mr. Fondren, earlier I oaow you referring to
gome documents. It looked like some sort of nates.

A Correct.

Q. May I see those?

A“ Sure.

(Pause in the Proceedings)

0. There you go, Mr. Fondren. Thank vou.
A. TTh-huh.
Q. All right. You talked ahout, earlier, a series

of tests that the machine goes through to make sure
everything is working right; is that correct?

A. I didn't talk to you anything about that. I
talked to about my role and what I do.

Q. Okay. Well, the machine does certain things to
check on to make sure Lhe machine is working and that
the conditions are right: ie that corract?

A The instrument -- Every time the hraath test is

done, the instrument will perform what's called a
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diagnostic --

Q. Sorry. I'm not referring te -- What I'm

talking to vou about is the air blank. You said earlier

it sends an air blank teo make gure to do a haseline.

And one of the reasons for that is to make sure that

there's not alcohol in the air; is that correct?
A That's true.

0. And, in fact, 5f it deoess show gomething, it's

geing to show an ambient fail; is that correct?

A IL there's a significant amount of alcohol,

then it does an ambient fail. It will continue to --

In the alternative, it continues to get dowil to reach a
zero. If it's eventually unsuccessful, it ambient
fails.

Q. Now, in your experienge, how many breath test

slips do you think vou've seen?

A.  In my career?

0. Yeg.

A. 50,000, 60,000. I have no idea.

Q. Have you ever seen anything other than .0Q0 on

the air blank?

A, No, the ouly thing it will accept is 000. The

alternative is am ambient fail.

Q. Now, what is the reading before it registers an

ambient fail?
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A. Anything greater than -- I'd have to go back
and lock it up. I.believe it's .o01.

Q. Okay. 8o, as to the ambient fail, if it has
something like .009, it will still read .007?

A. If you have .009 in the room air, for example,
then, yes, it wili accept that as a zZero. The
instrument will set that as vour baseline. Anrd then it
gegquates 009% as squal to zers.

Q. S0 just because it says .00 doesn't mean that
there couldn't be some point under .01: is that correct?

A. Sure.

Q. You alsc talked about the reference gample
quite a bit. Now, that's a reference sample that you

prepare; is that qorrect?

A I do.

Q. And you prepare it at .0a7

A. The target value would be .08.

Q. The ones that go into service actually have

.08; i1s that correct?

A. Again, the target value would be .08.
Sometimes it's a .079. Sometimes it's an 82.

Q. But iL's a known sample?

A It ig.

0. Okay. Now, as tima goes through, vou have ta

eventually replace these reference samples; is that

25
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Correct?
A, You do.
Q. And it'g normally because they're losing

alcohel; is that COorrect?

A. Yeg,

Q. Have you ever had a gituation where they gained
glcohnl?

A. I can't think of one offhand.

0. Okay. 8o just for exam@le, in this case, the
reference sample was -076. That doesn't mean the

machine is reading low necessarily, doag it?

A, No. The target wvalue being .08, and the value
You're obtaining on this particular breath tegt was 76.
S that'c pPretty good.

Q. Okav. But the refercnee sample does loge
alcohol =zt CLimes, so it could even hbe helow .07¢; is
that correct?

A. Depending on how lqng it stays there and the
number of tests that are run and how much the alcohol
has depleted, sure. 1It's going to start off a2 certain
value and over time it'g generally going to deteriorate.

Q. Now, temperature affects the way this
instrument reads things. For example, this relerence
gample needs to 88y 34 degrees centigrade; jis that

Ccorrect?

TONI FREEMAN, CSR
Official Court Reporter, CCCg




10

11

12

13

4

15

15

17

18

19

3
L=

21

22

23

24

25

27

A. It doeg.
Q. And if that changes, then the reference check

would not be wvalid; is that correct?

A. If the temperature goes up, the resulting
amount of alcohol alsc increases. T1f it goes down, you
lose alcohol. So depending on how far it goeg up or how

far it goes down, thal's a posgibility.

Q. Now, even thnusgh this reforence sample is of a
known alecohol content, the machine is still 21lowed the
tolerance of .01; i® that carrect?

N Correct. That allows me or gives me a window
when I have a target value of .08, if I make it at 075,
L'm still within that window.

Q. And Lhis is'deaLing with a known substance and
a known Lemperarure, correctn

A. Sure.

Q. Now, earlier you said that You <an just look at
the slip and make sure that the things that were
supposed to be done on the g8lip were done correctly, but
You can't observe things like the 15 minutes and the
administrative period; is that correct?

A I would agree,

Q. Qkay. ©Now, if this test had been filwmed on
videotape, could you have observed that and gae if

everything was done correctly?

TONI FREEMAN, Sk
Official Court Reporter, CCCy




10

11

12

L3

14

L5

16

17

18

19

20

28

A. If it's filmed on video and if somabody asks me
Cr gives me a copy, sure.
Q. S0 it could be critiquad as to whether or not

proper procedures were followed at a laterp date if it

wag preserved on video?

A. I suppose =o.

0. and, 1in fact, when you make -« blow in a sample
in this, it makes a noise; is thal correct?y

A. It will make a tone, correct.

Q. S0 you're abkle to ses whether or not somebody
gives a sufficient Sample size or other things are
followed just by the sound of the tone; is that correct?

A. You wouldn't know about a sufficient sample
Ssize. Tone simply tells you that an individual is
blowineg.

Q. Whether or not they're blowing properly; ig
that correct?

A. I would agree with that.

Q. Now, part of‘the purpoge of the 15 minutaes
deals with moeuth alcohol; is that correct?

A. It is.

Q. I kuow there's a slope detector, but jisn't it
true the slape detactor doesn't work at levels cloger to
.08 all of the time?

A, No, never heard that one.
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Q. Solwhen You WEHt‘tO Borkenstein, they didn't
tell you the only sure gafegquard to prevent mouth
alcohol iz a 15-minute-observation rperiod?

A. N&, there's -- Actually, & 15-minute
ebservation is not vour only gafeguard. You want to
Ltayer your things in there because that is an area in
breath testiny that 1s of concern. So not cenly do you
have that 15-minute observatien, you have a slope
detector, which is the instrument, and vou cocllect twno
breath samples sepdrated by a given period of time. All
of those have to work together.

C Q. An important part of that is the 15-minute-
cbservation pericd; is that correct?

A Sure. That's one of the three things.

0. Without that, you don't have Lhe certainrcy that
there's not mouth alcohol?

A. If you don't have a 15-minute-observation
period, as defined in the ruleg and regulations,. you
don't have a valid test.

Q. Okay. Now, we talked z little bit about the

reference sample. Now, that was -- That is a plus or

minus a .Q17

A. It deoes.
Q. That's 12 1/2 percent that it's allowad =z

tolerance difference for either a .(7 or .0%; is that
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correct?
A. .070 to 080,
Q. Okay. Now, when vou start dealing with humans,

the tolerance levels goes up; %8 that correct?

A, Yeg, it does.

Q. And that's beacause you're involving more
biclogical variables into the equation; is that correct?

A, You are.

MR. JENKINS: Your Honor, may 7 approach?
THE COURT: Yes.

Q. (By Mzr. Jenkinsg) Now, the zample is -- First
bff, there's two samples in this score; is that correct?

A, There are two samples in one test.

o, Now, when you're doing evaluationg on =z
particular score, you're going tu pivk the lower BCcore;
is that correct?

A . Well, both have value. We're going to look ar
both. But if we're going to do any mathematics or
statistics, we typically start with the lower of the two
values.

0. And that's to give the benefit of the doubt to
the defendant; is Lhat correcc’y

A. It ias.

o. Now, as to these particular seores, thase are

two different scores; is that correct? They're not the
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gsame number, right?

A, Sure.

0. Now, as far as scientific terms, these are the
same test; is that correct? This is not an indicator
that his alcohol level is going down, is it?

A T would agree. There's -- You cannot draw a
conclusion about whether somebody's aleohol
foncentration is increasing or decreasing when you have
samples separated by only two or three minutes.

Q. S0 there'§ not a change in .05 between thege
two gamples?

A. Well, the two samples differ in the amount of
alcohol present: sample number one had 123, sanmple two
had 118. I would conclude together that tells me that
individual 1is about a .L32.

Q0. Okay. ‘Hut‘Each partigular one, there's wuo

movement between back and forth necessarily:; is that

Correct?

A. Corrxect. I would not draw a conclusion.

o Okay. Now, since we're going to use the .118
for all purposes -- Is that what you would use if we

asked you to do any mathematical calculations on thig?

A That'a fine.
Q. Okay. Now, 1if he had taken -- Al1l right. If
he had taken a third sample -- Let's gay his second
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sample had been his firet gample and he had taken a

third sample, then the machine would have a toleranme

lavel of

A

Q.

.02; 1is that correct?
The two samples have to agree by .02 or better.

Okay. 8o the machine would have then accepted

a score of .138 or 2 .098; is that correct?

A.

That's the maximum difference betwesen the twao

gamples if one sample 1s 118.

Q.

And you said that'e the tolerance level Lhat

the scientific director has allowed;: is that correct?

A It is.
0. Okay. Okay. Now, those particular samplesz, on
the reference sample -- You said they checked the

temperature; is that correct?

A

0
correct?

A.

Q.

We do.

And it'e at 24 degrees Celsius; is that

It im.

Okay. Now, in this particular case, did they

check the temperature before they did these tests as fap

as the actual breath test?

Al

Q.

The temperature of what? The individual or --
Of the bhrealLl:,
Of the subjeat?

Yeg,
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A. I would presume no, but I wasn't presenl. I
couldn't say what did occur or what did not arccur,
Q. But the machine doesn't automatically test the

temperature of the breath, doss it?

A No.
0. Now, gince we're dealing with Vapors, you said
earlier, gases are affected by temperature. Is that =

faix statemecnt?

A They are,

Q. _ And, in fact, vou said if the reference sample
increaged in Lemperature, the score of the reference
gample would also go up; is that correcgt?

A. It does.

Q. Is it true that breath also goes up the higher
the temperatu:re of breath?

A. It's been the genecral concers -- general beljef
in breath testing that ves., actually, some of the data
that we're looking at in research new, the newest
papers, are saying there's not as much correlation as we

originally thought.

Q. Okay.
A. S50, yes and no.
Q. But you would say that there is an increase

when the temperature goegs up?

A I would say in years past, for 30 or 40 vears,
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people in breath testing thought ves. The newer papers
that are coming cut now are saying there really isn't an
effect on body temperature. Sc it's coming back to
sguare one. We really don't know anymore.

Q. You would agree that in the past vyou said
there iz an effeét?

A. Sure. I have.

Q. And, in fact, even earlier this year, vyou would
have said that thexe ig an effact; iz that corrcot?

A. Correct. The articles I'm referring to are hot
off the press this summer and they're just very
surprising.

Q. Az scon as in late May, you were still saying

Lhere was an effect as to the temperature: is that

correct?

A Sure.

Q. And, in fact, you would say that for a .10
concentration, for every degree centigrade, vou're
looking at a difference of .026; is that correct?

aA. No. For every degree -- definitely still trué
for a simulator value. For every one degree Celsius

increage, it 18 like from 34 to 35, we gee an increase

af .006.
0. Okay. .00e7?
A, Yag.

TONI FREEMAN, CSE
Official Court Reporter, CCCS




10

11

12

13

14

16

15

17

18

19

20

21

22

23

24

25

35

0. Okay. ©Now, do yvou remember testifying in an
ALR hearing on May 24th?

A. Not offhand.

MR. JENKINS: Your Honor, may I approach?
THE COURT: {(Moves head up and down)

0. (By Mr. Jenkins) I'm handing vyou a transcriptl
©f an ALR hearing. You wight remember that name bscause
it's kind of unigue -- I don't know. | know vou do a
lot of them. But, if you would -- T hawve it there and I
cloged it to show ybu the cover. Right there wherae it
talks about the breath sample and on to the next page.
Does it -- Does it not say .0267

A The transcript does. Looks to me -- T would

conclude it's probably a typo in the transcript.

Q. All right. So you're saying you didn't say
that?
A, No. -That's not the relationship. The

difference for one degree Celsius is a difference of
.006. 80 I don't know if we're talking about a three
degree difference then, Yes -- actually, about three and
a half degrees Celsius. That gets vou to a .02. Other
Lhan that, L don't know.

Q. Okay. Dut you will agree that that Lranscript
doeg say that?

A, Sure.
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Q. 8¢ you're now Saying a 006 was vyour previcus
gtatement?

A. I would have to go back and actually‘hear the
audio, if they're ~- 1if they are. I couldn't tell you
where the typo is there.

Q. I'm not -- I don't mean as far as -- Disregard
the stuff aboul Lhe crangcript. ‘The transcript says
what it says. We both agrees that's what it sayc. Now
you're saying you didn't say that, but what I'm gaying
is: What are you eaying now? It's .006% Is that the
number you're gaying?

A. Correct. That's the relationship batween for
every one degree increase in Celsius, say from 34 to 35,
then we see an increase in the apparent alcchol
concentration of .006.

0. All xight. I'm sure you're familiar witrh the
work of Dr. Kurt Dubowski.

A, Sure. Kurt and I are friends.

Q. And were you aware of the study he did on
breath parameters in human subjects applicable to breath
alcohol analysis that was reprinted from Alcohel, Drugs
and Trafflc Safety?

4. Not specifically off the top of my head. Kurt
is a prolific author.

Q. Okay. Well, let me tell you what it's about
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and mavbe it will ving a bell. In that article, theay
did scme tests of end-expiratory breath temparatures

measured at the mouth.

A. Qkay.

Q. And the range of breath temperatures ranged
frem 3 -- 32.41 and 36.32. Is tha* a fair gtatement?

A, I don't know. I haven't sesn the article.

MRE. JENKINS: oOkay. Your Honor, may I

approach?
THE CQURT: (Moves head up and down)

Q. (BY Mr. Jenkins) The chart is on the second
page .

A.  Are you referring Lo men, women, total?

Q. Men. SDrry.

AL Okay. The range: the low being 32.4, the high
being 35.3.

Q. Okay. And would vou agree with that ag a

reasonable estimate of breath temperature ranges?
A. Sure. Those were the data that he obtained
when he did the study.
0. Okay. 1I'l1l take that back for a second.
And when you convert human body
temperature from 98.6 degrees Lo Celsius, it's at 37

degrees; is that correct?

a, That's about right.
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Q. 211 right. Now, when vou blow into a breath
test machine, that's going to go bsztween a different
route than the simulator; is that correct?

A For part of the path, sure. The two will join
once they're inside the instrument.

Q. And part of the way where it passes through

there ig through a heated tube; i3 that correct?

A It 13.
0. Okay. What temperature is that tube heated to
A. | There's no set temperature. All we want to do

l1s keep it above the condensation point for alcohol.

7

0. S50 vou don't -- You don't know what temperature

the heated tube is?

A. Not offhand. It's probably going te be around
45. GSome are a little holler Lhan others.
0. All right. EKrnowing whait you knew akout this

particular breath score, looking into all of your
gamples, do you have any idea as te what this
individual's score would have been 2 hours and 15
minutes earlierx?

A. If the only information I have is the
individual provided a breath saﬁple of around a .12 --
den't have the actual teat rocoord.

MR. JENKINS: Your‘HDnnr, may T approach?

THE CCURT: {(Moves head up and down)

I

38

TONI FREEMAN, CSR
Official Court Reporter, CCCH




10

11

12

13

14

16

17

18

19

20

21

24

24

25

23

A Thank you. A 123 and 118 at about 15 minutes
after 11:00. If we want to go back to 9:00 o'clock, 2

hours earlier, the individual could be higher than the

values on the test recoxd, could be lower than, or could

be equal to: one of those three.
0. And the factors that influence that ig whethery

or not the person's body is absorbing alcohol and the

rate it's eliminating iL. I Lhat a fair stateament?
A. Those play into the equation, sure.
Q. Okay. ©Now, if someone's absorbing alcchol,

their alecohol level absorption is rising faster than
elimination, the breath aleohol level is going to rise;
is that correct?

A, That's correct.

Q. Aud when elimination is faster than absorption,

- the alcohol level is going to drop; is that correct?

A. It ig.

MR. JENKINS: Your Honor, may I approach?
THE COURT: (Moves head up and down)

Q. (By Mr. Jenking) So if this is a person's
breath alcohol level over time, while it's absbrbing,
it's going to go up; is that correct?

A. That's trus.

Q. And then once that elimination meets, wherever

the max breath alcohol level is, it's going to go down
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at a steaay rate of the eliminatisn rate. Is that a
fair statemant?

A It does.

Q. When you said earlier that it could be greater,
the same, or lower, it depends on what part of this
curve it's on. Is that z fair statement?

A. Sure. What you're doing is comparing two
geparate points vn & curve.

o, So if it's at 9:00 o'clook and he's Pulled over
here, and ha's testad heres, your score is going te be
higher; is that correct?

A That's true.

0. At the game token, if he's pulled cver hare and
he's tested here, then his score isg going to be lower;
is that courreccs

A That ig.

Q. Now, we talk about how elimination igc =
constant; is that correce?

A. It is.

c. Maybe different for every person but, in
general, that person is going to be a pretty constant
rate; is that correct?

A It's fairly constant.

Q. So the important factor is whether or not the

person is still absorbing alecchol;: is thatr Correct?
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A. It's mne of the iﬁportant factors.

Q. Okay. ©Now, when you say absorbing alrohal, vou
mean taking the alcohol, howesver it is put inte the
body, inte the blood; is that correct?

A That is.

0. Okay. 8o, for example, alcohol in the stomach
is not absorbed vet; is that correct?

I I would agree.

Q. Would it be a fair statement that alcohel, i1if
you have an amount of alcohol in the stomach, that's net
going to affect you at all until it gets into your
blood? Is that correct?

A Tou're not going to have the physiological
effects until you start absorbing it into the blood
ystem and it yets delivered into the central nervous
svstem 

0. Now, there are two main factors, would you
Say -- Well, there's a bunech of factors involved, but
there are certainly two factors that can affect how long
this absorption period will last. First, would be the
last drink.

A. Agree.

Q. Becauvse if your lasL drink was -- Let's say you
went out drinking the night before and You woke up in

the morning. You're obviously going to be in the
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elimination period.

A. Hopefully.

0. Just depends on how long you slapt and how much
vou drank, but -- At that.point, we know it's an
elimination period, whereas, right after ycu have your
first drink, vou're probably in your absorption period.

Is that a fair statement?

i That's fair.

Q. Ckay. So you need to know the time of Lhe last
drink.

4. You do.

0. Ckay. And the closer to the time of the last

drink, the more likely You are to be in the absorption
state. Is that a fair statement-?

L. Frow a time point -- Yes. The time of last
drink is going to be important kecause Lhe time it takes
Lo absorb that alcohol can vary. And there is a set of
times.

So if you want to compare -- For example,
it's 10:45 now. If I had my last drink at 10:30, then
I'm still absorbing. The further we are -- we go
backwards in time, the less likely it is that I'm still
abgorbing.

0. Okay. And would -- Let's say thal if you had

drinks on an empty stomach, you're most likely going to
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abgorh that quickér.

A. You are.

Q. Probably in 30 minutes to an hour.

AL Agree .

G. OCkay. &So from the time of the last drink if

you den't have anything to eat, you're looking at, vou
know, gomewhere between 30 in thé iagt -- 320 minutes and
an heour; i thot correct?

A. I would agree.

Q. Okay. Now, when you put food inte that, that
changes the whole situation, doesn't it?

A It will.

Q. And part of that is if you have enough of the
right type of food, it can close off the valve from your

stomach to your lunleslines; is that correct?

i It does=s.
0. You know, what that does is it provides a
stopper where the aleohol sits in your stomach. Ts that

a fair statement?

A. It is.

Q. Okay. Now, if that valve is open, it goes into
your intestines and that absorbs alcéhol fairly gquickly
-- or comparatively guickly.

A. Almost immediately.

0. So, one of the chief guestions as to how long
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it is is whether or not someane had a meal; is thsat
correct?

A. For someone in my position wanting to draw
conclusions about a particular case, vyes, those are some
of the guestions that I ask.

Q. Ckay. Now, even though we said that the
absorption period, you know, may be 30 minutes teo an
hnﬁv (aby! an‘empty stomach, that's the best case scenario
as far as absorbing alcohol: is that correct? -

A. 2'm not sure what you mean by "best cage
scenario;" but --

Q. You can't do anything to -- Other than
injecting the alcohol, you can't do anything to speed up
the absorption meore than not eating‘

B Oh, I would agree.

0. Okay. ©Now -- Rut depending on varying degrees,
are you familiar that Kurt Dubowski has said that the

absorption period can last from 14 minutes to 138

minutes?
A, Sure.
Q. S0 there are -- There are certain examples

where the absorptlon period can last up to 138 minutes:

ig that coarrect?
A. I would agree, yes.

Q. Okay. 8o -- Okay. 8o 138 minutes. "That's 2
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hours and.la minutas; ig that corrcct?

A. It is.

Q. Okay. Which would be longer than the time
between the test and the arrest in this particular case?
A. I haven't actually been furnished that time

pericd, so I den't know.

0. Ag far as the absorption level, let's assume
for a minute a .118 breath cest 2 hours and 15 minutes
away from & peoint in time. TIs therec =a possilble scenario
where the defendant has a blood -- a4 breath alemshol
level of lower than .o0g»

A. I'm writing numbers to keep up with averything‘
here. S0 2 hours and 15 minutes between the two. And
when is the time of last drink?

Q. Unknown.

A Ie# there a scenarise whers T can PUut zomebody
under .08 at 2:00 o'clock and 2 houre and 15 minutes
they could be at, 8ay, a .127 Sure. If you leave that
Lime of last drink open, if you consume a gsignificant
amount of alcohol right before 9:00 o'clock, at 9:00
o'c¢lock you're probably going to be under .08 and you
would still hit that target value of .12 at 2 hours
latesr.

0. Now, would it ka & fair.statement LU say that

that scenario is much more likely if the pergson hae

TONI FREEMAN, ¢S8R
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consumed é meal, which wcuid glow down the absorption
period, rxight?

A. Typically what will happen with meals ie it
lowers the peak alcohol value, but you will obtain that
for a longer period of time.

Q. 8o, it will allow vou to continue out over that

full ¥ hours and 15 minutes rather than reaching your

peak at comewhere arcound an hour. Is thal a [air
statemeant?

A. It will.

0. So having a meal will increase that chance. Is

that a fair ztatement-?
A. Depends on when that meal is consumed, whethexr

it's before, whether it's after the beverageg, the zize

of the meal. You're not yiviong me much conerete, It's
8till real --
Q. Recently consuming alcohol would be another

factor that would increase the chances of it being below
.08. Is that a fair statement?
A. Sure.
Q. QOkay. Now, --
MR. JENKINS: Pagg the witness, Your
MR. S: Nothing further frow Lhe
State, Judge.

THE COURT: TIs this witness exouged?

TONL FREEMAN, C8R
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MR . R - 'me the State, ves.

MR. JENKINS: Yes, Your Hencr.

THE COURT: You may step down, sir.
are excused.

(End of excerpt of proceedings)

You
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